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The year of 1945 heralded the end of the most destructive war man had ever experienced in his entire history. Resulting in millions of casualties on both sides, World War II left a toll that would not soon be forgotten. Many of the casualties were not soldiers on the field of battle, but civilians torn away from their homes and families by bombs, tanks, or the government. 

For waging the aggressive war that had begun six years earlier and for these civilians in so many countries over twenty German nationals stood trial at Nuremberg. The movement to try so many members of the German government, several of whom had no military rank or position, for war crimes and crimes against humanity, had grown since shortly after the war had started. As more nations became involved and the bitterness and atrocities of that conflict escalated so did the call for justice, for a trial of those responsible. With the gradual defeat of the Third Reich came more revelations of what the Germans had done to those countries that they conquered as well as attacked. The liberation of Nazi concentration camps brought the public outcry to a crescendo, and a trial, now a few years in planning, was begun at the town of Nuremberg. 

This paper seeks to argue that this prosecution and condemnation at Nuremberg for “crimes against humanity” was not, in a legal sense, just. The breadth of the issues presented by the Nuremberg trial to the world at large and to the legal community in specific is breath-taking. As with any large trial of multiple people considered as a single set, the rulings and the trial itself were very complex, as were the issues under consideration and the factors that affected each different decision. The Nuremberg trial is normally divided into several areas in order to make it possible to handle this complexity with a semblance of coherency. The first division that can easily be made is that of crimes committed. 

The Allied Powers charged the Nazis at Nuremberg with three different types of crimes. The first were crimes against the peace. This category includes planning, preparing, and waging a war of aggression, namely the Second World War. The second category of crime for which these Germans were indicted were war crimes such as the execution of prisoners of war and the plundering and destruction of cities and towns. The third and final category of criminal charges was that of “crimes against humanity,” a term minted for the occasion which encompassed the murder, extermination, enslavement, or exportation of a civilian population and the persecution of anyone on the basis of political, racial, or religious grounds regardless of the legality of the crimes at the time and in the place that they were committed.   

It is not the aim of this paper to discuss all of these three categories. While the first two areas are of historical and legal concern, and some of the issues later considered will have bearing upon them, this paper shall focus upon the final area, crimes against humanity. 

Another caveat that should be made lest the reader misunderstand is that the purpose of this paper is not to justify, in a moral sense, the actions of anyone involved in the trials or the actions that precipitated them. The objective of this paper is to argue that the trial conducted by the Allied International Military Tribunal of Germans at Nuremberg cannot be accepted as legally just by the traditional standards which are used to judge such matters. This process will entail the examination of several basic objections with some commonly accepted legal principles in mind. Such areas will include the influence of public opinion, the question of jurisdiction, the issue of retroactive law, the principle of Territoriality, and the fair application of the law.
Standards for Judgment

Traditional principles for the guidance of the legality of a law and the proper conduct of a trial of those believed to have violated it is not a new issue, nor one that enjoys perfect agreement among philosophers or officers of the law. The fact remains, however, that several principles are widely accepted and recognized by scholars today. For the sake of brevity I will not attempt to find  a perfect conclusion to the discussion of what makes a law a just, but will work with some of the most general and clearly established of these principles. The explicit recognition of some of these principles by the Allied powers will also be touched upon later in this paper. 
It is worth noting that, with the possible exception of the Union of Soviet Socialist Republics, the major Allied states all recognized these principles to varying degrees in their own legal systems. The dismissal of the U.S.S.R. may seem premature, at least without significant explanation, but the U.S.S.R. wished to execute all of the German political prisoners summarily, disregarding their own laws to do so. 
One of the first of these principles is that the defendant should have a fair chance to defend himself. A major consideration under this heading, and the one that I will discuss briefly in this paper, is the role of public opinion. It is generally held that while it would be desirable for it not to be the case, public opinion can influence and drive a trial in ways inamicable to justice. A fair trial, in order to remain so, should not be influenced by the uninformed pressure of public opinion.
A trial should also be conducted without the government acting above the law. While this is not universally accepted, it is normally understood that for an action to be judged just or unjust it must be judged according to the law, not in violation of it. This idea includes the concept that the law must apply universally, the authorities may not choose to apply the law only to a few. The next principle is that a law should be clearly stated to the public at large for in such a way that it is reasonable to expect knowledge of the law. This does not require that the law be known for punishment to be valid, but it does require a reasonable level of disclosure. Prospective law is another assumption required for justice. Law which is applied ex post facto is inappropriate on its face. 

Another rule of law is that it be specific. Although rejected in the past, by 1945 the clear legal precedent for international law was the concept that one requires a specific condemnation for a crime, that is the law must specifically prohibit the action one is tried for. As a corollary to this, punishment should only result if there is a crime and if the punishment itself conforms to legal limitations. Although it is not the purpose of this paper to analyze the punishment of those at Nuremberg but rather their trial, it should be noted that many of the arguments considered here for the purposes of evaluating the justice of the trial also apply to the justice of the punishment. 

The Role of Publicity

The attitude that developed as the war was carried on and brought to a close is only natural in the face of a highly nationalist war. Although the war was fought for many differing reasons, the traditional effort to vilify the enemy, warranted or not, did occur. While such activities may have their place in war, they must be carefully reconsidered in the case of a trial. 
It is considered necessary, for a trial to be just, that it be kept from undue outside influences. This is a readily comprehensible concern, and the strong opinions of people outside a trial make such affairs that much worse. The presence of outspoken crowds at courts is often regulated to one degree or another, but the presences of entire nations of aggrieved, angry, wronged, and militant people is a very great obstacle. 

While the influence of wartime propaganda and the general animosity and feeling that arise from fighting in a modern conflict of the scope of World War II can simply not be measured, it seems entirely unreasonable to ignore the effects for lack of quantifiability. 

It is clear from the examinations of historians and from those present at the time that the public outcry for the trial and condemnation of Germans for their crimes grew with the progress of the war. As various events occurred they resulted in cries for justice, cries for vengeance.
 

The execution of prisoners is certainly a war crime, as are many of the things perpetrated by some elements of the German armed forces over the course of the war, but the Allied bombings of heavily civilian cities with the stated objective or breaking the German people on the home front seem similarly suspect both in intent and action. This is not to justify what was done by the Germans, but it suggests another problem with the trial, the issue of fair application of the law. 

The Lack of a Clear Jurisdiction
The doctrine known as “Acts of State” is one of the first significant legal problems faced by the International Military Tribunal. The doctrine and its related principles exist to maintain that international law binds states, not specific persons. This argument, traditionally thought of as the excuse of “following orders” had significant precedent in international law, at least until the Nuremberg decision. Woetzel clearly articulates this key difficulty of the Nuremberg trial:

The main restriction on states which limits them in their powers does not come from any formal rules, however, but is based on the fundamental principle of international law that all states are juridically ranked equal to each other, and no state is subject to the jurisdiction of another state. According to this principle, individuals cannot be prosecuted by a foreign government for violations of international law which they committed in exercise of official duties. Such violations are “Acts of State” and the courts of an injured state are not entitled to take jurisdiction over them.
 

The argument most favored by the prosecution in response to this was that the precedents for states’ acts’ exempting individuals occurred under peaceful, amicable circumstances. The intentional requirement by the state for individuals to conduct themselves in a manner contrary to the law was not contemplated, according to the Tribunal, in the course of the development of the Acts of State doctrine.
 
The primary justification for jurisdiction in the case of the Nuremberg Trial was the full political authority available to the occupying powers in Germany. Because the Allies technically had such power it is arguable that the International Military Tribunal did have jurisdiction. This explanation is not perfect, however. The individuals on trial were still members of a previous government of Germany and even if one were to consider the Allied powers the new government of Germany, trying the political figures of the previous government would not resolve the “Acts of State” challenge, and is irrelevant under the ex post facto objection. This fact is recognized by the insistence of the Allied powers that the accused be tried under international law.
A final question is the issue of conflicting sovereignty. The entire idea of being tried for an aggressive war suggests that the sovereign of a nation is responsible for such an unjust action. This gives the impression that one sovereign or group of sovereigns can somehow judge another’s acts. This is an idea that blatantly violates the accepted Acts of State doctrine, as well as one that even some of the delegates sent by the Allies were uncomfortable with. Two of the American delegates to the United Nations Commission for the Investigation of War Crimes specifically dissented on this very point.
 

Ex post facto Charges—The Origin of Crimes Against Humanity
The construction of an international tribunal began late in the Second World War. Although it is possible to point to older precedents that evolved into the international military tribunal which met at Nuremberg, the first real step toward that body was taken on October 7, 1942 with the decision of seventeen nations to form the United Nations Commission for the Investigation of War Crimes.
 The actual organization did not form until later, but even this announcement of the decision to create such an organization occurred halfway through the war that would result in the Nuremberg Trials. 

The search for a precedent for the trial has gone on to the present day. Such investigation has even resorted to looking into the histories of ancient Greek conflicts, but such precedents, besides presenting significant challenges from a historical perspective, are easily cast into doubt.
 

Modern sources of precedent include the Hague Convention. The Convention was considered by the prosecution as a precedent and eventually settled on by the court as relevant. The defense argued that its applicability was not, at the very least, universal, because it was not signed by every nation involved in the war and invaded by Germany. The court dismissed this idea: 

The Tribunal brushed aside this contention on the ground that “by 1939 those rules laid down in the Conventions were recognized by all civilized nations, and were regarded as being declaratory of the laws and customs of wars….”
It is almost impossible to respond to such an argument. The contention that the rules in the convention were recognized by all civilized nations is tantamount to an unfalsifiable position, and furthermore is highly reminiscent of laws in Nazi Germany struck down by the Allies during their occupation. 
The conclusion of the matter of a precedent for the Nuremberg Trial was clear even after years of searching; there simply isn’t one. While cases do exist of related international issues, there is no exact precedent from which one can justify the breadth and depth of the actions encompassed by the International Military Tribunal at Nuremberg.
 

Ex post facto Charges—The Case for Special Exemption
Besides the attempt to argue for precedents in International law, two separate objections were commonly raised in response to the argument that the German nationals tried by the Tribunal could not be charged under a law that came into existence after the actions, newly prohibited, occurred. 

The first of these is the idea that the ex post facto principle was not observed closely by the German government during the war:

The Nazis, who through their lawyers now nobly enter the lists to slay the fire-breathing dragon of retroactive liability, were not particularly famous for their interest in such a holy crusade when they were in power and dealt with their numerous victims.
 
The American Chief Prosecutor states this argument himself during the trial: 

But these men cannot bring themselves within the reason of the rule which in some systems of jurisprudence prohibits ex post facto laws. They cannot show that they ever relied upon international law in any state or paid it the slightest regard.
 
It should be kept in mind that this justification speaks of the German state as a whole, something that suggests the Act-of-State objection. Further, this position seems ultimately irrelevant. The rule of law may have been violated by the German government in the opinion of other states, and if this is so then it may or may not be addressed. Such a violation of the rule of law, however, does not justify a further violation of the rule of law in the prosecution of those who may have first broken it. 
The second common response to the ex post facto objection is that the actions of the individuals on trial were wrong in substance, even if they were acceptable in fact due to an absence of clear, pre-existing law:
The doctrine, “no crime and no punishment without pre-existing law,” has a long and honorable pedigree; but there has been a tendency to insist upon its literal observance regardless of the factual question whether its non-application formally, in a given set of circumstances, will or will not actually work an injustice.
 
This sort of argument has seen several different forms in the course of the trial and its evaluations, including as an appeal to natural law or to some other higher ethical theory that should dictate laws in nations and that can be enforced upon individuals of one nation by representatives of another.

Ex post facto Charges—The Case Against Special Exemption

In all the discussion of precedents, it is interesting to note that while the reaction in the Nuremberg trial was to brush aside the ex post facto objection as inapplicable, the other reaction to World War, embodied in the forms of the Geneva Convention 1949 and the Universal Declaration of Human Rights of 1948, recognized this principle as inviolate. The Universal Declaration of Human Rights reads:

No one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the penal offence was committed.
  

The Geneva Convention mimics this claim closely:
No prisoner of war may be tried or sentenced for an act which is not forbidden by the law of the Detaining Power or by International Law, in force at the time the said act was committed.
 

It seems clear that the exact idea of ex post facto was commonly accepted as prime and inviolate during the trial itself. For an earlier data point, one can turn to Germany’s own laws. The Weimar Constitution, like the Constitution of the United States, prohibits retroactive enforcement of laws, and one of the laws first repealed by the invading Allied forces was one of the Third Reich that violated this principle because it threatened punishment for anyone who:

 …commits an act, which either the statute declares punishable, or which deserves punishment according to the basic principles of a criminal statute or according to the “sound instincts of the people.”
 
This attempt to open up the enforcement of the law to apply on general principle is reminiscent of the Nuremberg decision’s justification, yet the Allies not only repealed this law, but provided in its place the following provision:
No charge shall be preferred, no sentence imposed or punishment inflicted for an act, unless such act is expressly made punishable by law in force at the time of its commission. Punishment for offences determined by analogy or in accordance with the alleged “sound instincts of the people” (gesundes Volksempfinden) is prohibited.

The desire to establish a rule of law with precise enforcement of only that which is actually prohibited and without providing for the open interpretations that might be unjust seems clear. The distinction between the matter here and that of the Nuremberg trial can be broken into two parts. The first part is that in the case of the Nuremberg trial the Allied powers wanted to violate justice to punish what were very real sins committed against the people within the Third Reich. The second part of this difference is that the Allies were the ones with the force to ignore the rule of law.
Territoriality and Universal Sovereignty

Another legal principle often considered with the Nuremberg case is that of Territoriality. In essence, this principle is a logical extension of the well-known precept that laws should not be applied to actions taken before the laws were enforced. In particular, the Territoriality Principle suggests that an individual can be tried for a crime only if it was a crime at the time it was committed and in the place that it was committed. For the purposes of those accused at the Nuremberg trial, the laws of Germany are those that must be considered in evaluating the strict legality of any actions taken within the territory of Germany.
 The question of whether conquered territory should count as German complicates matters of course, but if a conquering state cannot rightfully impose its laws upon the vanquished, the Allied position of imposing new laws retroactively is even more tenuous. 

A legal principle recognized as overruling this one is the Universal Principle of Jurisdiction. Designed to deal with matters that take place in an international setting, the principle, while referred to as a possible justification by some scholars, seems to have limited applicability. The principle is not designed for the judging of nations by other nations, but rather for the extension of sovereignty over certain particulars. For example, pirates may be pursued and apprehended in international waters under this principle. Even the extension by agreement in practice and between nations to prosecuting drug trafficking or the sale of slaves hardly suggests that the political figures of one nation may be tried by others.
 

The Universality of the Law

Another of our categories for determining the justice of a law is that it be applied universally and not only upon a single group of individuals. The International Military Tribunal did not consider trying war criminals from the Allied nations, nor is it at all likely that such a power would have been given had it been asked for. While it is hard to imagine a victor or victors ever letting the losers of a military conflict try the victorious soldiers, the fact that the court did not apply their own standard to the actions of their own armies is potentially revealing, or at least suspicious. Indeed, many cases of war crimes approaching or even matching those of the Nazis can be pointed to historically, but few, if any, of these were ever considered on the scales of justice. 

Possible transgressions by the Allies, even setting aside the actions taken in the Pacific theatre, can hardly be said to contain no blemish at all. Although internal punishments were doled out, no international court was summoned, and the crimes against humanity principle was not broadly applied to the actions of all the Allied forces and governments over the course of the war. So too the issue of aggressive war was not considered. Soviet Russia, in particular, would have been guilty of not just condoning the first steps of aggressive war passively, but in waging it themselves upon Poland in 1939. 

The violence done by the Soviets within their own country is also a matter of great question, as are the tactics employed by the allies in general. The firebombing of cities in order to break the German war spirit among the civilian population is widely acknowledged and recognized as one of the many tactics employed with force by the Allied powers. Such efforts deserve their own thorough consideration and judgment, but it is incumbent upon anyone discussing this trial to at least note this probable case of legal hypocrisy.

One possible defense to this objection is that these discrepancies are irrelevant to the facts. A murderer may not object to his own trial and judgment because other murderers are not yet caught and judged.
 The problem with this objection is that it does not change the facts of the trial. While the Germans might still be just as culpable, they cannot be expected to be punished under a law that is not applied at all to others. Many of the potential war criminals that could be identified among the Allies were not potential murderers never caught, but potential murderers never considered, accused or judged. 

Conclusion
The issues surrounding the Nuremberg trial are almost too many to count. Even allowing for careful division of the topic the concerns are as numerous as they are important, both for international law and as a question of morality and justice. 
This paper sets out to establish that the arguments concerning the crimes against humanity charge made during Nuremberg, especially those accepted by the judges, were unconvincing. Further, the counter-objections raised at the time and since, within the framework of international law and conventional legal theory, confirm that the trial did not fulfill the requirements of justice. 
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